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UNITED FARM AGENCY'S BRIEF IN OPPOSITION 
TO CROSS-APPELLANTS PETITION FOR WRIT OF CERTIORARI 
UNITED FARM AGENCY'S RESPONSE IN OPPOSITION 
TO PETITION FOR WRIT OF CERTIORARI 
United Farm Agency hereby opposes the petition for a writ 
of certiorari filed by Robert Langston individually and as 
general partner of Robert Langston, Ltd. The Langston petition 
is taken from an opinion filed by the Court of Appeals on August 
25, 1987, and reported at 741 P.2d 554 (Utah Ct. App. 1987), and 
from the Court of Appeals1 denial of a petition for rehearing 
filed on October 6, 1987. 
Relief Requested 
United Farm Agency asks this Court to deny the petition, 
to affirm the decision of the Court of Appeals, to order 
remittitur to the trial court for further proceedings consistent 
with the opinion of the Court of Appeals, and to award attor-
ney's fees and costs to United Farm Agency. 
Statement of Issues 
The following issues are presented by Langston's petition 
for certiorari: 
1. Is this Court's denial of' Langston's motion to dismiss 
the cross appeal of United Farm Agency the law of the case and 
not subject to further review? 
2. Does Langston's petition establish any basis under 
Rule 43, Rules of Utah* Supreme Court, to grant a writ of 
certiorari? 
3. Is United Farm Agency entitled to costs and attorney's 
fees in this proceeding? 
Summary of Arguments 
Before any briefs on appeal were filed, Langst~~. filed a 
motion to dismiss the appeal, the cross appeal and the joinder 
in the cross appeal. This Court received briefs and oral 
2 
argument on Langston's motions to dismiss and denied the motions 
on or about November 4, 1984. The appellate briefs were then 
filed by all the parties herein and the appeal proceeded to a 
decision in the Court of Appeals resulting in an adverse 
decision against Langston on the merits. Langston's brief on 
appeal and his petition for rehearing each contained a renewal 
of his argument for dismissal of the appeal, cross appeal and 
joinder in the cross appeal. 
United Farm Agency asserts that the decision by this Court 
denying the motions to dismiss is the law of the case and 
Langston should not be allowed to repeatedly raise the same 
point before this Court when there are no new facts and no new 
bases to support a renewal of the argument. United Farm Agency 
also asserts it is entitled to reasonable attorney's fees and 
costs in responding to Langston's latest petition. 
ARGUMENT 
POINT I 
THIS COURT HAS FULLY CONSIDERED THE ISSUE PRESENTED 
IN THE PETITION FOR WRIT OF CERTIORARI AND THE 
PRIOR DECISION IS THE LAW OF THE CASE 
The decision in Condas v. Sucrarhouse Mercantile Company, 
14 Utah 2d 74, 377 P.2d 498 (1963) is dispositive of t*-* issue 
raised in Langston's petition for writ of certiorari. In the 
Condas case, the respondent Sugarhouse filed a motion to dismiss 
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an appeal filed with this Court asserting that the court lacked 
jurisdiction because the appeal was not timely filed. This 
Court denied the motion to dismiss and the briefs on appeal were 
filed. In its brief on appeal, the respondent Sugarhouse again 
urged that the court lacked jurisdiction over the appeal on the 
basis that the appeal was not timely filed. This Court refused 
to reconsider its denial of the motion to dismiss and set forth 
its reasoning in the following, strongly-worded language of its 
opinion: 
As to Sugarhouse1 claim that this Court has no 
jurisdiction since Condas' appeal was filed too 
late, that matter was adjudicated on a motion to 
dismiss filed by Sugarhouse and denied by this Court 
three months before briefs on appeal were filed. 
Nonetheless, Sugarhouse persisted in urging this 
same point on appeal, without any new reason 
therefor. 
A full hearing was had on the motion to dismiss and 
briefs were filed almost identical to that on 
•appeal. We can see no reason why this Court should 
hold otherwise now, and we cannot approve any 
practice where repeatedly the same point before this 
Court is presented by incorporating it in filed 
documents simply designated by a different name. 
Id. at 499 (emphasis added). 
The Condas decision conveys the impression that this Court 
was not pleased with the respondent's efforts to take more than 
one bite out of the apple. The factual issues involved in the 
determination of the timeliness of the appeal were not complex, 
were apparent to the court when it decided the motion, and had 
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not changed during the course of the appeal. The respondent in 
Condas had an opportunity to have its motion considered on the 
merits. This Court would not change the decision and held that 
to suggest it do so was inappropriate conduct by the respondent. 
The facts of the above cited decision are on all fours 
with the facts of the present case. Langston, the respondent in 
the present case, filed a motion to dismiss. The motion in this 
case was duly briefed by each of the parties and oral arguments 
on the motion were received. The motion was denied. This 
Courtfs ruling is attached herewith as Addendum MA.lf Langston 
renewed his argument for dismissal in his brief on appeal. 
Langston again renewed his argument for dismissal in the 
petition for rehearing. Langston's renewal of the argument at 
each stage of the proceeding failed to raise any new facts or 
considerations and failed to raise any persuasive case law. The 
only new case law even cited in Langston fs renewal of the 
argument is a 1983 opinion from the United States Fifth Circuit 
Court which does not add any new dimension to the jurisdictional 
argument. 
There is nothing in the record to indicate whether the Court 
of Appeals gave or did not give further consideration to 
Langstonfs jurisdictional argument, however, it is not un-
reasonable to find implicit in the decision of the Court of 
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Appeals that it applied the law of the case and refused to 
reconsider the issue. 
The courts in other jurisdictions are in accord with the 
Condas decision. The Colorado Court of Appeals considered an 
identical factual situation relating to a respondent's motion to 
dismiss an appeal as untimely in the case of Eliopulos v. 
Colorado State Personnel Board. 705 P. 2d 1035 (Colo, Ct. App. 
1985) . In its decision, the Colorado Court held: 
As a preliminary matter, we note that this court 
previously addressed the timeliness of the board's 
appeal when we denied plaintiffs' motion to dismiss. 
Accordingly, that ruling is the law of the case and 
further consideration of this issue would not be 
proper. See Verzuh v. Rouse. 660 P.2d 1301 (Colo. 
App. 1982). 
Id. at 1037. Accord Hopkins v. Hopkins 431 S.W.2d 863 (Ky. 
1968); Mathies v. Fruehauf Trailer Co. , 185 So.2d 270 (La. 
1966) ; Almaden - Santa> Clara Vineyards v. Paul, 49 Cal. Rptr. 
256, 239 Cal. App. 2d 860 (1966); Patterson v. Ford. 8 P.2d 
1006, 167 Wash. 121 (1932). 
The Utah Court of Appeals recently considered this same 
issue in an analogous factual context. In Conder v. A. L. 
Williams & Assoc., 739 P.2d 634 (Utah Ct. App. 1987), an appeal 
was commenced in this Court nnd this Court denied a motion to 
supplement the record on appeal. Thereafter, the case was 
transferred to the Court of Appeals. The motion to supplement 
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the record was renewed to the Court of Appeals which declined to 
reconsider the motion on the basis of the doctrine of the law of 
the case. In so ruling, the Court of Appeals stated: 
When, as here, a case is transferred to us from the 
supreme court, we stand in that court's shoes for 
all purposes pertinent to the case. We become fully 
entitled to manage the case now before us. We are 
not bound by what the supreme court has thus far 
done in the case merely because it is the supreme 
court and we are, in other respects, a lower court. 
However, the prior denial of the motion to supple-
ment the record is now the "law of the case" and we 
decline to reconsider that decision. There are 
sound policy considerations supporting the "law of 
the case" doctrine and the principle that a court 
should not reconsider and overrule a decision made 
by a co-equal court. Sittner v. Big Horn Tar Sands 
& Oil, Inc., 692 P.2d 735, 736 (Utah 1984). 
Id. at 63 6 (emphasis in original). 
The Conder decision was squarely founded on the opinion of 
this Court in the Sittner case and on the substantial body of 
law in accord therewith. 
In sum, the Condas and Conder cases should control. The 
Condas case has never been overturned or even distinguished and 
the legal basis for its ruling has recently been recognized by 
the decision of this Court in Sittner and by the Court of 
Appeals in Conder. Additionally, there is a substantial body of 
case law outside this jurisdiction which is in accord. For 
these reasons, the petition should be denied. 
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POINT II 
LANGSTON'S PETITION DOES NOT STATE 
SUFFICIENT REASONS FOR THE COURT 
TO GRANT REVIEW BY WRIT OF CERTIORARI 
It is axiomatic that review by a writ of certiorari is not a 
matter of right, but is a matter of judicial discretion. Such 
review is typically granted only whan there is an important or 
compelling reason to do so. The principles governing review by 
writ of certiorari are set forth in Rule 43, Rules of the Utah 
Supreme Court. That rule also provides guidelines to assist in 
defining when review may be considered: 
The following, while neither controlling nor wholly 
measuring the Court's discretion, indicate the 
character of reasons that will be considered. 
(1) When a panel of the Court of Appeals has 
rendered a decision in conflict with a decision of 
another panel of the court of Appeals on the same 
issue of law; 
(2) When a panel of the Court* of Appeals has 
decided a question of state or federal law in a way 
that is in conflict with a decision of this Court; 
(3) When a panel of the Court of Appeals has 
rendered a decision that has so far departed from 
the accepted and usual course of judicial proceed-
ings or has so far sanctioned such a departure by a 
lower court as to call for an exercise of this 
Court's power of supervision; or 
(4) Wh<*~ the Court of Appeals has decided an 
important question of municipal, state, or federal 
law which has not been, but should be settled by 
this Court. 
Rule 43, Rules of the Utah Supreme Court. 
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Reasons number one and number two cited above are inappli-
cable because there are no conflicting decisions on the issue by 
the Court of Appeals. Reason number three is inapplicable 
because the original decision on the issue raised by petitioner 
Langston was made by this Court and the decision closely adheres 
to the precedents established in Condas v. Suaarhouse Mercantile 
Company, 14 Utah 2d 74, 377 P.2d 498 (1963); Conder v. A.L. 
Williams & Associates, 739 P. 2d 634 (Utah Ct. App. 1987) and 
Sittner v. Bier Horn Tar, Sands & Oil. Inc., 692 P.2d 735 (Utah 
1984) . Reason number four is inapplicable because the issue has 
already been decided by this Court. 
The four reasons enumerated in Rule 43 do not "wholly 
measure" the exercise of this Courtfs discretion, however, 
United Farm Agency respectfully submits that there are no other 
valid reasons for this Court to review the issue raised in 
Langston's petition. The issue in question is procedural and is 
not complex. The issue was and is easily resolved by existing 
rules and authorities. This Court has already examined the 
issue and afforded Langston a full and fair opportunity to file 
briefs and make oral arguments on the issue. The legal issue in 
question is not on the leading edge of legal thought or the 
subject of any serious controversy in the various jurisdictions. 
The case in question, while important to the parties, simply 
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does not present a question or a principle which would add 
anything to the law in the State of Utah. 
United Farm Agency respectfully requests that this Court 
exercise its discretion in harmony with the standards of its 
Rule 43 and deny Langston's petition for lack of a proper basis 
for review by writ of certiorari. 
POINT III 
LANGSTON'S REPEATED RAISING OF THE SAME POINT BEFORE THE COURT 
IS INAPPROPRIATE AND UNITED FARM AGENCY IS ENTITLED 
TO BE AWARDED ITS COSTS AND FEES OF THIS PROCEEDING 
The petition before this Court represents the fourth time 
Langston has raised the issue concerning the timeliness of the 
cross appeal filed by United Farm Agency. It is highly inap-
propriate to repeatedly bring the same point before this Court 
when it is clear that the factual issues have fully and fairly 
been reviewed and when there has been no new, persuasive 
authority decided in favor of the petitioner's position since 
the original argument was made. Condas v. Sucrarhouse Mercantile 
Company, 14 Utah 2d 74, 377 P.2d 498, 499 (1963). 
In his petition, Langston has used language such as "manifest 
error" and "in spite of the clear law and facts" to describe the 
prior actions of the Court of \,peals and, by implication, the 
prior decision of this Court on the same issue. Such language 
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appears to be an effort to mask the lack of substance of the 
argument with hyperbole. 
United Farm Agency respectfully submits that Langston's 
petition falls within the category of those appeals proscribed 
by Rule 33, Rules of the Utah Supreme Court, See also, O'Brien 
v. Rush. 67 Utah Adv. Rep. 18 (Ct. App. 10/13/87). Accordingly, 
United Farm Agency is entitled to an award of costs and attor-
ney's fees in this matter. 
Conclusion 
The Condas case cited herein should be dispositive of the 
issues raised in the petition. The Condas decision has recently 
been strengthened by the Sittner and Conder cases cited herein. 
Because there is no absence of authority on the issue in 
question and because there is no conflict in existing decisions 
on the issue presented, review by writ of certiorari is not 
warranted. Petitioner has had three prior opportunities to 
present its position on the issue in question, including 
briefing and oral arguments before this Court prior to the 
filing of briefs on appeal. This Court should not condone the 
repeated raising of the same issue by a party and should award 
costs and attorney's fees to United Farm Agency. 
11 
DATED this £% day of November, 1987. 
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Attorneys for Cross-Appellant 
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